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I 


STATEMENT OF THE CASE 


On September 27, 1967, a ten-count indictment was re- 
turned by the Federal Grand Jury naming Appellant Roscoe Lewis 
(hereinafter referred to as Lewis or defendant), Curtis Thelma 
Stephens and Anthony Dio Bowser as defendants for their partici- 
pation in three sales of heroin to Federal Bureau of Narcotics 
Agent Charles Henry. Lewis was named in Counts One through 
Six. Stephens and Bowser are not involved in this appeal, since 
the record shows that Stephens plead guilty to Counts One and 


iL 
Four and Bowser was a fugitive (R. T. 38, 52-58). a 


i '"R.T." refers to Reporter's Transcript. 


le 


On November 29 and November 30, 1967, a court trial 
was held before the Honorable A. Andrew Hauk, United States 
District Judge. Defendant was found guilty on Count Six of the 
Indictment which charged a violation of Title 26, United States 
Code, Section 4705(a) (R. T. 247). He was acquitted on Counts 
One through Five; Counts One, Two, Four and Five charged 
violations of Title 21, United States Code, Section 174. Count 
Three charged a violation of Title 26, United States Code, Section 
4705(a). 

On December 21, 1967, defendant was sentenced to a term 
of seven years and a notice of appeal in forma pauperis was filed 
(ime. 320). 

On this appeal, Lewis does not dispute the sufficiency of 
the evidence to convict him of a violation of Title 26, United 
States Code, Section 4705(a). Instead he challenges the consti- 
tutionality of the statute. 

The evidence Showed that Lewis, Stephens and Bowser 
were present during a conversation at Stephens' home concern- 
ing the purchase of heroin by Agent Henry on September 5, 1967 
(R. T. 99, 100). Later that day, Agent Henry called Stephens 
and they agreed to meet at a bowling alley. Mr. Lewis came 
into the bowling alley and brought Agent Henry to a pickup truck 
where Stephens was waiting. Agent Henry entered the truck and 
Sat between Lewis and Stephens. Stephens handed a package con- 
taining heroin to Agent Henry in exchange for $150. 00 in the 
presence of Lewis. Stephens and Lewis agreed to make a future 


Zz 


sale to Agent Henry "in a couple of days." (R. T. 101-102). 

On September 7, 1967, Agent Henry called the defendants 
to discuss another purchase of heroin. The telephone was 
answered by Lewis who brought Stephens to the phone. Later 
that day, Agent Henry again called the same number and spoke 
to Lewis. Agent Henry testified: 

"Tl asked Mr. Lewis would it be possible 

for me to meet him at the bowling alley again, 

and he said yes. I told him that I would be there 

at approximately 3:25 or 3:30 that day. He said, 


'We will be there.' ' (R. T. 104-106). 


After some delays, defendant Lewis arrived at the bowling 
alley in the same pickup truck as was used on September 5, 196%. 
Lewis told Agent Henry that Stephens was waiting at a nearby taco 
stand. During the ride to that location, Lewis and Agent Henry 
had a conversation concerning a future purchase of cocaine. 
Defendant was agreeable but indicated that he did not have a 
"good connection" at that time (R. T. 107-108). 

Stephens entered the pickup truck and handed a bag of 
heroin to Agent Henry in exchange for government money. The 
three men then discussed future purchases for large amounts of 
heroin and cocaine (R. T. 109-110). 

The evidence also showed that neither defendant requested 
a written order form for the purchase of heroin from Agent 
Henry at the time of the two transactions and no order form was 


3. 


ever exchanged (R. T. 142-143). 

The Government introduced as Exhibit 3 a copy of the 
standard order form issued by the Secretary of the Treasury for 
legal transactions under Title 26, United States Code, Section 
4705(a). Agent Frank Sojat of the Federal Bureau of Narcotics 
testified that this is the only type of order form for 4705(a) trans - 
fers (R. T. 180). He also testified that this form could be used 
for heroin and that it is the form for the transfer of opium deriva- 
tives. Heroin is an opium derivative (R. T. 195-198). 

The trial court granted a motion for a judgment of 
acquittal on Counts One, Two and Three (R.T. 210-211). A 
motion for judgment of acquittal on Counts Four, Five and Six 
was denied after extensive argument (R.T. 211-221), 

Defendant called Stephens as a witness who testified that 
defendant had never personally handled the heroin on September 
7, 1967, the date of the transaction, alleged in Counts Four, 

Five and Six (Re IT) 2302231). 

The Court found the defendant not guilty on Counts Four 
and Five, apparently because the evidence did not show that 
defendant handled the heroin (R. T. 237-243). Defendant was 


found guilty on Count Six (R. T. 243-247), 


ARGUMENT 


Defendant's entire brief is an attack on the constitution- 
ality of Title 26, United States Code, Section 4705(a). This 
statute requires a seller of narcotic drugs to obtain from the 
buyer an order on a form issued by the Secretary of the Treasury 
prior to any sale. It is analagous to the every-day requirement 
that a customer or patient (buyer) present a prescription (order 
form) from a doctor (Secretary of the Treasury) before a 
pharmacist (seller or defendant in this case) sells narcotic drugs. 

The statute has been in effect in substantially its present 
form since the Harrison Narcotic Drug Act of 1914, and thousands 
of prosecutions have occurred under it. No court has ever held it 
unconstitutional. 

Defendant challenges the statute on the following grounds: 

de. That it is an unconstitutional exercise of the 

taxing power, 

2. That it violates his privilege against self- 

incrimination, and 

Se That it requires the performance of an impossible 

arent. 
These challenges are inter-related but will be separated for 


discussion. 


I 


SECTION 4705(a) IS AN INTEGRAL PART OF 
A STATUTORY SCHEME BASED ON A VALID 
CONGRESSIONAL EXERCISE OF THE TAXING 
POWER 


Defendant's initial challenge is his claim that the statute 
is not a valid exercise of the taxing power. Any discussion of 
this point must begin with a recognition of the fact that the 
Supreme Court upheld the statute on this very ground in United 
States v. Doremus, 249 U.S. 86 (1918). See Nigro v. United 
States, 276 U.S. 332 (1928). Defendant has cited no case and 
the Government has found none which overrules Doremus. 

Defendant's contention on this point actually overlaps his 
contention that the statute violates his privilege against com- 
pulsory self-incrimination, since there can be no question that 
Congress may tax virtually any activity. The question is whether 
Congress has exercised its taxing power in a way which forces 
an individual to incriminate himself. 

Defendant states that there is no tax on heroin. However, 
heroin is a derivative of opium and all opium derivatives are 
taxed at the rate of $.01 per ounce or fraction of an ounce. See 
26 United States Code, Section 4701(a) and 26 United States Code. 
Section 4731. 

A Government report shows that 170,000 kilograms of 
opium were legally imported during the year 1966. Traffic in 
Opium and Other Dangerous Drugs, United States Treasury 


oe 


Department, Bureau of Narcotics, page 43 (1966). The same 
report shows that over $1,365,000 in taxes, fines and other 
revenue were collected on narcotic drugs and marihuana during 
Hin year ld ate. 

In any event, defendant is not being prosecuted for his 
failure to pay any taxes. He is charged with the specific failure 
to obtain from a purchaser an order form for the sale of narcotics. 
His argument on this question is really a claim that the statute is 
an unconstitutional exercise of the taxing power because com- 


pliance results in compulsory self-incrimination. 


tt 
SECTION 4705(a), AS) APPLIED TO: LEWIS, 


DOES NOT ViOlAIt His PRIVILEGE AGAINe!T 
SELF - INCRIMINATION 


Lewis' primary contention is that his conviction for sale 
of narcotics without obtaining the requisite order form from the 
buyer violated his privilege against self-incrimination. The 
relevant statute, Section 4705(a) of Title 26, United States Code, 
prohibits any sale of narcotic drugs unless the buyer furnishes 
TW Givewnordcr he. oma ionmm. . , issued if blank for that 
purpose by the Secretary or his delegate. '' In support of his con- 
tention that compliance with this statutory requirement would 
have incriminated him thus rendering this Section unconstitutional, 
Lewis cites three recent United States Supreme Court cases, 
Marchetti v. United states, 390 U.S. 39 (1968); Grosso v. United 


a 


States, S90nWese 62 (1968);"Haynes v. United States, 390 U.S. 85 
CloG.G). 

Marchetti, Grosso and Haynes expressly derived their 
basic rationale from Albertsonv., S.45C.B8., 3820.5) °70 (1965). 
In Albertson, the statutory requirement that Communist party 
members complete and file a registration form was held violative 
of the Fifth Amendment's prohibition of compulsory self- 
incrimination. The focal point of the Albertson decision was the 
finding that Communist registration statutes, rather than being 
"neutral on their face and directed at the public at large'', were 
"directed at a highly Selective group inherently suspect of 
criminal activities. '' Albertson thus enunciated the standard 
that the Court was to follow in subsequent cases. Albertson v. 
Seo Oooo, Uso (Ue tcmekoo) eee, Mamehetiivesipes, at 47 ; 
Clmesso, Sunma at54; Haynes, summa, at 96. 

Adhering to Albertson, the Court in Marchetti and Grosso, 
found that registration and tax requirements imposed on gamblers 
violated the Fifth Amendment. The fact that gambling was illegal 
in forty-nine states meant that registration requirements aimed 
at this selective group amounted to little more than a purposeful 
plan to gather evidence from citizens in order to aid in securing 
their convictions. 

"Whatever else Congress may have meant to 

achieve, an obvious purpose of this statutory 

system clearly was to coerce evidence from 

persons engaged in illegal activities for use 


8. 


in their prosecution, |! 
390 U.S. at 74 (Justice Brennan concurring) 

Similarly, in Haynes, compulsory registration of only 
those types of firearms (sawed-off weapons, machine guns, 
silencers) commonly used in illegal pursuits by a "Selective 
group inherently suspect of criminal activities" was found 
violative of the Fifth Amendment. 

"'These limitations [length of weapon, silencers, 

etc]. . . were apparently intended to guarantee 

that only weapons used principally by persons en- 

gaged in unlawful activities would be subjected to 

taxation. . . . It is pertinent to note that the Com~- 

mittee on Ways and Means of the House of Represen- 

tatives, while reporting in 1959 on certain proposed 

amendments to the Act, stated that the 'primary 

purpose of [the Firearms Act] was to make it 

more dificult for the gangster element to obtain 

certain types of weapons. The type of weapon with 

which these provisions are concerned are the types 

it was thought would be used primarily by the 

Soamistel ow Derclcmmenit, | 

390 U.S. at 87-88, N. 4 

In striking down these regulatory provisions, the Court 
applied the general Fifth Amendment standard that to be invalid 
there must be a "real and appreciable" hazard of self-incrimina-~- 
tion in the registration scheme. Grosso, supra, at 67; Rogers v. 
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United States, 340 U.S. 367, 374 (1951). The Court made clear 
that such danger was found because, as in Albertson, rather than 
registration provisions aimed at effecting regulation of non- 
criminal as well as criminal activity (''neutral on their face and 
directed at the public at large'') these regulations were deSigr:ed 
to ferret out and coerce information from one Selective group ~-- 
those engaged in illegal activities. 

Lewis' reliance on theSe caSes is misplaced unless some- 
how he can show that within their prohibitory ambit is included 
the acquisition of a form by a person other than the seller- 
derendant, namely the buyer, “indweas will be Seen intra, even 
if the Fifth Amendment privilege were thus held ''negotiable'" no 
real and appreciable hazard of incrimination exists nor is Sec- 
tion 4705(a) "directed at a highly selective group inherently 
SUSspDeCL Of Griminalyachyities". 

in Lewis, As Buyer, Was Not Himself Com- 


pelled To Acquire An Order Form Nor To 
Divulge Any Incriminatory Information. 


The order form provision under which Lewis was con- 
victed is designed to effectuate the congressional purpose that 
sales of narcotics be made only to authorized purchasers. The 
purchaser, never the seller, is under an obligation to apply for 
and obtain the order form and submit the required information. 
The only requirement imposed by Section 4705(a) upon the celles 
is that he not sell until the buyer provides a written order form 
obtained from the Government. Unlike the situations in Albertson, 
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Marchetti, Grosso and Haynes, the seller is not required to pay 
any tax, submit any information to the Government, or file any 
registration application. Thus, Section 4705(a) compelled 
nothing of Lewis; accordingly, the privilege against compulsory 
self-incrimination could not have been violated. Support for this 
conclusion is found in the leading post-Marcheiti case, deciding 
that Section 4705(a) does not violate the Fifth Amendment. 
"The statutory language makes manifest. 
that the purchaser of narcotics and not the seller is 
under compulsion to apply for and obtain the requisite 
order form. Even if we were to assume arguendo 
that the. . . purchaser's Fifth Amendment rights 
[are infringed]. . . it hardly follows that a seller 
is immune from prosecution for selling toa 
person who failed to provide the form. We need cite 
no authority for the principle that the privilege 
afforded by the Fifth Amendment is personal and 
that under the circumStances present here a seller 
cannot benefit from the privilege allegedly avail- 
able to the buyer. . . . [I]t is clear that standing 
under the Fifth Amendment is not freely negotiable 
nor transferable, '' 
Pinec atest v-miinmer, a(2d Cine) Now 31953. 


July 3, 1968, at 2954-55. 


Insofar as Lewis intimates that the privilege would be 


lid, 


violated by the administrative regulation requiring the seller to 
file and keep the buyer's order form in his possession, it should 
be a sufficient answer that Lewis was not charged with violation 
of this regulation. Even if this were not so and if other provisions 
were to be found constitutionally suspect, Section 4705(a) can be 
effectively enforced apart from these other provisions, thus 
freeing it from constitutional impediment. See Ashwander v. 
Tennessee Valley Authority, 297 U.S. 288, 348 (1936), (concur- 
ring opinion of Justice Brandeis), cited in Haynes, supra, at 92. 
It should also be noted that 26 U.S.C. §7852(a) provides: 
"If any provision of this title, or the applica- 

tion thereof to any person or circumstances, is heid 

invalid, the remainder of the title, and the application 

to other persons or circumstances, shall not be 


affected thereby. "' 


Ze Applying The Constitutional Guidelines Of 
Recent Supreme Court Decisions, Section 
4705(a) Does Not Evidence A Statutory 
Scheme Creating Substantial Risk of Self- 
Incrimination. 


Even viewing Section 4705(a) in the light of Lewis! fic- 
titious vicarious shifting of the possibility of incrimination from 
buyer to seller, that Section's validity is not affected by the 
recent Supreme Court decisions discussed above. Those cases 
were cases where defendants were compelled to give incrimin- 


ating information demanded by statutory schemes aimed only at 


ee 


select groups known for their criminal activity. In effect, the 
statutes struck down by the Court were primarily concerned with 
"asking all thieves in the room to stand up.'' In sharp contrast, 
Section 4705(a) is aimed primarily at the regulation of the legiti- 
mate market in narcotics: 
"Controls on domestic trade in narcotic 
drugs directly apply to people who handle, sell, 
or dispense narcotics for lawful medical pur- 
poses; such as physicians, hospitals, pharmacists, 
retailers, and others. '' 
Report on the Traffic in Opium and Other 
Dangerous Drugs, 1966, Bureau of Nar- 
cotics, (hereinafter cited as "Annual 
Report'') 
The multi-million dollar narcotics business is, to a large extent, 
legal. This vast legal industry is actively regulated by the Fed- 
eral Bureau of Narcotics during all stages of legitimate distribu- 
tion, pursuant to comprehensive and interrelated statutes and 
PecUbanietc Sce, Cum inen hee, Parts O23 0ie6 Through 
the order form and registration provisions of the narcotics laws, 
the Bureau closely regulates the domestic distribution among 
importers, manufacturers, wholesalers, retailers, medical 
practitioners, hospitals and researchers. That these provisions 
are designed to regulate legitimate transactions in narcotic drugs 
is borne out by the fact that, as of December 1966, there were 


to 


394,193 registrants under the narcotics laws who were authorized 
to obtain written order forms from the Government and engage in 
legitimate transactions in narcotic drugs. See 1966 Annual Report, 
Supe ayeat 44 Weather than a orem. inmememtly sisgect' Of crim= 
inal activities, this group of nearly 400, 000 registrants, contained 
only one person who was charged with a federal narcotics viola- 
tion in 1966. See 1966 Annual Report, supra, at 10. Thus, these 
order forms and other related provisions are regulatory in 
nature, providing legal methods and procedures for carrying on 
the legal business of sale and distribution of narcotic drugs. 

That the order form provisions of the federal narcotic 
laws are designed to legitimize, not to incriminate, is sub- 
Stantiated by the case law in this area. The United States Supreme 
Court has found that: 

"These order form provisions constitute a 

needed check on illegai sales, and they are dis- 

tinctly helpful in the detection of any attempted 

dealing in, or selling of, the drug free from the 

tax. “2 tetpuntsiyhimtor this misuse of the 

order form is not to punish him for not recording 

his Omi Cicinie, |! 


Nigro v. United States, 276 U.S. 332, 346-51 (1928). 


In the recent Second Circuit case of United States v. Minor, 
Supra, Section 4705(a) was held not to violate a heroin seller's 
Fifth Amendment privilege, because only the buyer was required 


14, 


(osauply 10r 2 1Or ieee NiewGGurh Wenteon tosuphold the statute as 
applied to a heroin seller, distinguishing it from the statutes in 
Marchetti, Grosso and Haynes: 

"And, we believe that §4705(a) serves an 
important function within the statutory scheme. 
requiring that sales be made only to persons who 
have acquired and are able to produce Treasury 
forms ensures that narcotic drugs will not be trans- 
ferred to unauthorized purchasers or to those who 
are likely to evade the payment of taxes . 

Section 4705(a) ensures that narcotics do not fall 
into the hands of those who, for one reason or 
another, cannot satisfy the registration require- 
ments of Section 4722. And, a seller's failure to 
fill out or retain the order form in no way affects 
the statutory purpose of limiting sales to purchasers 
who are duly authorized to deal in narcotic drugs . 

"In Marchetti and Grosso the Court placed 
great emphasis on the wide prohibition against 
gambling under both federal and state law. . . and 
stressed that the gambling statutes were directed at 
a 'selective group inherently suspect of criminal ac- 
fivitiesia. . @sthe firearm registration statutes before 
Mie Court int maymes hag thevevenmore apparent pur - 
pose of gathering information from possible criminals 
imordemsio secure their comviction of various crimes . 


IS: 


"Section 4705(a), on the other hand, cannot 
be said to be directed primarily at those ‘inherently 
suspect of criminal activities' . .. . [I]t was one 
section of an important and Significant statutory 
scheme regulating the conduct of a lawful business. '' 

United States v. Minor, Ca Cir.) Now 3195s, 


July 3, 1968, at 2957-60. 


Prior to Marchetti, Grosso and Haynes, this Court upheld 
the statutory order form requirements relating to the sale of mari- 
huana, 26 U.S.C. §4742(a); Browning v. United States, 366 F.2d 
Piao Cir, 1966). Sée aleotuzv. United States, 326 P. 2d 
96 (9th Cir. 1964). It should be noted that in these cases, this 
Court was faced with similar self-incrimination contentions as 
proposed here by Lewis and that the order form provision for 
marihuana is essentially the same as Section 4705(a). 

On the same day that certiorari was granted in Marchetti, 
certiorari was denied for a marihuana case in which similar Fifth 
Amendment issues were decided adversely to the defendant. Rule 
ee minediemites peebe Eadie a (othiGir. 1966), cert. denied 3285 
Lie lO Smo 67). 

After the Marchetti, Grosso and Haynes decisions, Section 
4705(a) was found constitutional in the Second Circuit Minor case, 
Supna. Phe Filth Circuit upheld the comstitutionality, on the Same 
cums anion wet the order term requirement for marihuana 


oles 7c aeiolcheiiere the buyer was the defendant. Leary v, 
UG 


Uinitedssiates, 222 BF 2d 220 (ocr Cir, 1968); cert. granted 392 
U.S. 903 (1968). Similarly, Judge Wyzanski has recently upheld 
the marihuana order form's constitutionality under the Fifth 
Amendment. United States v. Vial, 282 F.Supp. 472 (D. Mass. 1968). 
ee celc@al mired ovals yasnevcoweeUh OUD p a Zot (sei N.Y, 1968); 
eet. United Stategay. WicGee, 282°h.Supp, 550 (NID, Tenn. 1968). 
Lewis, in essence, fictitiously poses a statute which re- 
quives a seller Toreum 1 iMemminainetevidence, Such requirement 
having as its target the illegal sale of narcotics by the select group 
of those involved in such criminal activity. No such Statute is at 
issue. Infact, there can be no case of registration of any illegal 
narcotics sale, simply because any request for an order form would 
be denied. Illegality thus precludes registration. This contrasts 
sharply with the Marchetti-Grosso situation where gamblers en- 
gaged in illegal activity were compelled to register and thereby 
incriminate themselves. There, illegality was in effect the factor 
prompting the registration requirement. Under Section 4705(a), 
incrimination, far from being "a real and appreciable hazard" is 
quite impossible -- i.e. , Since order forms are reserved for 
legal sales of narcotics, they will necessarily be absent in illegal 
sales; they cannot incriminate in such sales. This follows from 
the fact that Section 4705(a) is designed to legitimize sales rather 


than record illegal sales. 


ie 


It 


NON-ISSUANCE OF ORDER FORMS FOR ILLEGAL 
SALES OF HEROIN DOES NOT PRECLUDE PROSE- 
CUTION OF LEWIS PURSUANT TO SECTION 4705(a) 


is It Is Essential To Governmental Regulation 
Of Narcotics That Heroin Not Be Excepted 
From Such Regulation. 


Lewis too easily comes to the conclusion that heroin is 
entirely distinct from other narcotic drugs and thus its regulation 
cannot be viewed the same as the regulation of other narcotics. 
Heroin (diacetyl morphine) is an opium derivative which is created 
from morphine. When left standing for long periods, heroin hydro- 
lyzes and breaks down into morphine (and two acidic acid radicals) 
again. [See R.T. at 204] Thus, it belies the facts to intimate that 
regulation of the vast, often lawful, narcotics trade is distinct 
from regulation of the trade in heroin, indisputably a narcotic drug 
(See 26 U.S.C. §4731) derived from morphine. There is only one 
order form for the transfer of narcotic drugs; that there has been 
no known recent, lawful trade in the one form of opium derivative 
which Lewis illegally sold should not provide justification for 
treating the order form provision differently in relation to one 


Opium derivative than to another. 
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ae Due Process Is Not Offended By Applying 
Section 4705(a) To Heroin Transfers, Since 
That Section Operates Essentially The 
Same As All Licensing Statutes. 


Lewis contends that since order forms are not known to 
have been recently issued to validate heroin sales, conviction for 
the sale of heroin without the form requires the performance of an 
impossible act. This contention is an obfuscation of the basic 
mechanics of criminal statutes. Lewis' severance of a heroin sale 
situation from other narcotics sales situations has no logical basis. 
Pe wieemacddecalcrem eye. , morphine, were to sell to an illegal 
narcotics peddler and was then convicted of sale not pursuant toa 
Section 4705(a) order form, under Lewis' rationale, he could 
successfully claim that, since order forms are never issued to 
illegal peddlers, the morphine seller was convicted for failure 
to perform an impossible act. 

All states require drivers of motor vehicles to first acquire 
a license from the state. Blind persons can never receive such 
licenses. Under Lewis' rationale, a blind man convicted of driving 
without a license could successfully contend that his conviction was 
based on his non-performance of an impossible act. 

Lewis' contention is contrary to decisions of the United 
States Supreme Court and of this Court. The Supreme Court has 
held that sale to a buyer who "cannot obtain an order blank because 
not of theclass to which such blanks are allowed to be issued" does 
not make the prohibition of such sale unconstitutional. Webb v. 


ro 


Uimimechorre ee ml ome oon 1919) ) This Gourt has rejected 
the similar argument that because it was impossible to pay the 
tax on marihuana in his illegal situation, defendant could not be 
convicted for not acquiring the order form. Browning v. United 
Siepes,) supra, at 422. 

As enacted and applied, Section 4705(a) forbids trans- 
actions that are not authorized by compliance with federal pre- 
requisites. Lewis engaged in a course of conduct for which he had 
no authority, and in this was exposed himself to criminal sanction. 
It is irrelevant whether his buyer could not have obtained the 
authority which would have legitimized these dealings, for Congress 
has chosen to outlaw the black market in narcotics conducted by 
persons who are not within any of the classes specified for lawful 
trade in narcotics. The Government regards this case as essentially 
indistinguishable from prosecution of a person who practices law 
or medicine without a license. It would certainly be no defense to 
such a prosecution that the individual did not and could not meet 
the standards and prerequisites for permission to engage in such 
callings lawfully. Lewis' conviction is based on the forbidden act 
of transferring narcotics without falling in to the class of persons 
that the Government permits to transfer narcotics. His ineligibility 
to be included in this class and his consequent ineligibility to obtain 
the form from the buyer does not provide him with justification 
for engaging in the conduct prohibited by Section 4705(a). The 


fact of his ineligibility to sell heroin, rather than constituting an 


20, 


impossible dilemma, left Lewis with the choice of refraining 


from such sale and thereby avoiding prosecution. 


CONCLUSION 


For the above stated reasons the judgment of the District 


Gouri mshould be aitirmied, 
Rhespectiull suiormn tec, 


WM. MATTHEW BYRNE, JR. 
United States Attorney 


ROBERT lL, BrOSIO 
Assistant United States Attorney 
Chieti, Criminal Division 


EDWARD J. WALLIN 
Assistant United States Attorney 
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